Guidelines For Employers And Service Providers
Definition and Causes

IS TRANSGENDER DISCRIMINATION AGAINST THE LAW?
Yes. It is generally against the law to discriminate against or harass people because:
they are transgender, or, you think they are transgender, or, they have a relative or associate who is
(or you think is) transgender. In the same way as with other types of unlawful discrimination, (race
discrimination, sex discrimination, and so on), transgender discrimination and harassment are only
against the law in relation to employment, service delivery, government education, registered club
membership and the provision of any type of rental or holiday accommodation. It is also against the
law to publicly vilify people for being transgender. For more information about transgender vilification
please visit the N.S.W. Anti-Discrimination Board website. External Link

WHAT DOES THIS LAW MEAN FOR EMPLOYERS AND SERVICE PROVIDERS?
It means that you must treat all people who identify as transgender or non gender conforming fairly.
It does not matter whether they have or haven't had "sex-change" or other surgery. It does not matter
whether they are or aren't taking hormones. It does not matter why they are transgender. It does not
matter what gender they were at birth, or what gender they prefer to be. It does not matter whether
they already live as their preferred gender, or whether they are in the process of "changing over" to
their preferred gender ("transitioning"). If they fit the definition of transgender given above you must
treat them fairly.
The general rule is that you should treat people who identify as transgender in the same way as you
would treat anyone else. In most cases, this means that you should treat transgender people in the
way they wish to be treated. In other words, if they want you to treat them as the opposite gender
to their birth gender that is what you should do.
There is more information about the exact legal rights of transgenders - including who is counted
legally as being their preferred gender and who isn't, in the N.S.W. Anti-Discrimination Board fact
sheet "Transgender Discrimination: Your Rights" External Link.
The rest of these guidelines answer the most common questions employers and service providers ask us
about transgender discrimination. If your question isn't answered either here or in the "transgender
discrimination" fact sheet please contact the Anti-Discrimination Board. External Link for advice. You
don't have to give us your or your organisation's name when you contact us.
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MUST I TREAT SOMEONE WHO IS TRANSGENDER AS THE GENDER (SEX) OF THEIR CHOICE?
If your employee, or customer or client is transgender, or decides to "change over" into their preferred
gender while working for or doing business with you, it is best to ask them how they wish to be treated
and then abide by their wishes. For example, a person who identifies as transgender may still wish to be
addressed as their original gender, or they may wish to be known as their preferred gender.
They may wish to set an official date from which they will always be known as their preferred gender.
It depends on the individual.
It's important to check with the particular person first and not make assumptions. If they are in the
process of "transitioning" ("changing over" to their preferred gender), it is important to ask them how
they wish to handle this with their colleagues or your staff. Some may wish to talk with their colleagues
/ your staff themselves, or they may want you to do this for them. Some may want to have a period
of leave before coming back as their preferred gender. You can get more information on how best
to handle transitioning from the Gender Centre or the N.S.W. Anti-Discrimination Board.
If you have a dress code, it must apply to men and women fairly. In general, someone who is
transgender should be allowed to wear the clothing or uniform of their preferred gender.

DO I NEED TO CHANGE MY RECORDS TO REFLECT A TRANSGENDER'S PREFERRED GENDER?
Anyone (including a transgender person) can change their name by deed poll or statutory declaration.
If a transgender person has changed their name, you should change your records to reflect this. You
can ask for an official document to confirm the name change, although you don't have to do this.

DO I HAVE THE RIGHT TO ASK A PERSON WHO IDENTIFIES AS TRANSGENDE THEIR GENDER,
OR TO SEE THEIR IDENTIFICATION?
This would depend on the circumstances and the reasonableness of the request. In general, you can
only ask to see someone's identification in a situation where everyone else would be asked to show
their identification. In most situations, it wouldn't be appropriate to ask questions about someone's
gender unless you are asking everyone else too. In general, it's best to treat a person who identifies as
transgender in the way they are presenting themselves and not ask inappropriate questions.
In a situation where everyone is asked to show their identification, and a transgender shows you an
identification of the opposite gender to the one they present as, you should be extremely sensitive in
your approach. All you need to do is establish that they are the same person as their identification.
You do not need to ask why they choose to present differently, or to harass or insult them in any way.

WHAT IS THE SITUATION WITH TOILETS AND CHANGE ROOMS?
A person who identifies as transgender who has a birth certificate or recognition certificate in their
preferred gender must be treated at all times as their new gender. It would be discrimination and
against the law to do anything else.
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All other transgenders should be allowed to use the toilets or change rooms of their choice unless this
would be "unreasonable in all the circumstances". In the vast majority of cases this means that
transgenders should be allowed to use the toilets and change rooms of their preferred gender. It is not
necessary, and in most cases would be insulting and against the anti-discrimination law, to either install
a special set of toilets / change rooms or make transgenders use a different set than people who are
not transgender.
Once again, don't make assumptions. Some transgenders may wish to use the toilets of their birth
gender, while others may wish to use the toilets of their preferred gender.

HOW DO I STOP OTHER STAFF FROM HARASSING TRANSGENDER STAFF?
Prevention is better than cure! It is management's legal responsibility to make sure, to the best of their
ability, that no-one - including transgenders - is harassed when working for them. If other members of
staff refuse to work with, be supervised by, or share toilets with transgenders, or if they harass
transgenders, call them names, or refuse to use their preferred name or gender, this would be
transgender harassment, and against the law.
this means that you need to set a standard for what is acceptable and professional work behaviour
and what isn't. You should implement grievance procedures to deal with all types of harassment,
including transgender harassment. Staff must be advised that transgender harassment is not only
unacceptable in your workplace, but also against the law, and that disciplinary action will be taken
against them if harassment continues.
For more information on how to prevent and deal with harassment ask the Anti-Discrimination Board
for their harassment in the workplace guidelines.

DO I HAVE TO EMPLOY A PERSON WHO IS TRANSGENDER?
In general, all job advertisements, jobs, apprenticeships and traineeships must be open to anyone
who is transgender, in the same way that they are open to anyone else. Transgenders must be
assessed on their merits against the specific criteria for the particular job in the same way as all other
applicants. You must not dismiss someone for being transgender, or for deciding to "change over" to
their preferred gender while working for you - unless the job is legally only open to people of their birth
gender, and then you can only dismiss someone once they have a birth certificate or recognition
certificate in their new gender. In all other cases, a transgender can only be dismissed for the same
reasons that anyone else can be dismissed - for example, for ongoing poor work performance,
serious misconduct, medical reasons that mean they're no longer fit enough to do the job, or
redundancy.
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WHAT ABOUT JOBS THAT ARE TARGETED TOWARDS MEN OR WOMEN ONLY?
Someone who is transgender has the legal right to be considered for a job that is legally targeted
towards only one gender, if they have an official birth certificate or recognition certificate issued in
that gender. (This could be a certificate in their birth gender, or one in their preferred gender, as
some transgenders are legally able to get new certificates in their preferred gender).
If you wish, you can target a job towards transgenders only. It is not against the law to do this - as
long as the job is open to all transgenders. If you wish to target a job towards either male-to-female
transgenders or towards female-to-male transgenders you should get advice from our legal branch
first, as you will almost certainly need to get an official exemption from the anti-discrimination law
before going ahead.

DO I HAVE TO PROVIDE SERVICES FOR TRANSGENDERS?
You must provide all your services to transgenders in the same way as you provide them to everyone
else. Transgenders must be allowed the same access to rental and holiday accommodation,
government education, club membership and indeed to the vast majority of other services, as anyone
else. Transgenders must not be harassed by you or any of your staff.
If staff members refuse to serve transgenders, give them lesser or demeaning service, harass them, call
them names, or refuse to use their preferred name or gender, this would be transgender discrimination,
and you as a service provider could be held legally responsible for this. You should specifically tell your
staff that they must treat all customers, including transgenders, fairly and that anyone who disobeys
this instruction may be disciplined.

WHAT ABOUT SERVICES, CLUBS AND SO ON, THAT ARE FOR MEN OR WOMEN ONLY?
Someone who is transgender has the legal right to use and be admitted to a service, club or
educational institution that is legally targeted at only one gender, as long as they have an official
birth certificate or recognition certificate issued in that gender. (this could be a certificate in their
birth gender, or one in their preferred gender, as some transgenders are legally able to get new
certificates in their preferred gender). In addition, if you decide to admit a transgender who does
not have the appropriate certificate to a single-sex club or educational institution, your
club/institution won't lose its single sex status just because you have done this.
If you wish, you can target a service towards transgenders only. It is not against the law to do this - as
long as the service is open to all transgenders. If you wish to target a service towards either
male-to-female transgenders or towards female-to-male transgenders you should get advice from
our legal branch first, as you will almost certainly need to get an official exemption from the
anti-discrimination law before going ahead.
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Ph: (02) 9519 7599
www.gendercentre.org.au

SOURCES OF FURTHER INFORMATION:
The Gender Centre Inc.
41/43 Parramatta Road
Annandale N.S.W. 2038
Phone (02) 9519 7599
Fax (02) 9519 8200
Anti-Discrimination Board
Level 4, 175-183 Castlereagh Street
Sydney N.S.W. 2000
Phone (02) 9268 5544
Fax (02) 9268 5500

Gender Centre publications provide neither medical nor legal advice. The content of Gender Centre
publications, including text, graphics, images, information obtained from other sources, and any material
("Content") contained within these publications are intended for informational and educational purposes only.
The Content is not intended to be a substitute for professional medical or legal advice, diagnosis,
or treatment. Always seek the advice of your physician or other qualified health
care provider with any questions you may have regarding your medical condition. Never disregard
professional medical advice or delay seeking it because of something you've read. Always seek professional legal
advice on matters concerning the law. Do not rely on unqualified advice nor informational literature.
The Gender Centre Inc Ph: (02) 9569 2366 Fax: (02) 9569 1176
Web: www.gendercentre.org.au Email: reception@gendercentre.org.au
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